
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



178 NOTES 

corporation when later fully organized. Such a corporation 
has been held to be capable of holding property, 6 and capable 
of issuing promissory notes. 7 But on the other hand not 
capable of being a party to a contract. 8 

The principal case then holds that the existence of a corpora- 
tion in name alone is sufficient to keep that corporation alive 
during an interval between the retirement of old stock and the 
issuance of new, when in that interval there are no stockholders. 



Is a Communication by a Commercial Agency Privileged? 

The question as to the liability of a mercantile agency for 
libel in case of an honest though erroneous expression of 
opinion was raised in the recent case Mackintosh v. Dunn, L. 
R. (1908) App. Cas. 390. An action was brought against the 
defendant and others who conducted a commercial agency for 
damages resulting from the publication of two libels which 
concerned the plaintiffs in respect to their business. The de- 
fendant's business was the usual one of commercial agencies, 
that of obtaining information with reference to the commercial 
standing and position of persons and of communicating such 
information confidentially to subscribers to the agency in re- 
sponse to specific and confidential inquiries. The single ques- 
tion presented to the court was whether the occasion on which 
the admitted libels were published was or was not a privileged 
one. The House of Lords held the occasion not a privileged 
one although no carelessness or ill faith was alleged on the part 
of the defendant company. The Court cited the opinion of 
Parke, B., in the case of Toogood v. Spyring 1 as the settled 
law in regard to the publication of information injurious to 
the character or business of another : "The law considers such 
publications as malicious, unless it is fairly made by a person 
in the discharge of some public or private duty, whether legal 
or moral, or in the conduct of his own affairs in matters where 
his interest is concerned. In such cases the occasion prevents 
the inference of malice. If fairly warranted by any occasion 
or exigency, and honestly made, such communications are pro- 
tected for the common convenience and welfare of society." 
The Court holds that the underlying principle is "the common 



6 Coyote v. Ruble, 8 Ore. 284, 293. 
' National Bank v. Texas Co., 74 Tex. 421, 435. 
'Aspen W. & L. Co. v. Aspen, 5 Colo. App. 12, 18. 
1 1 C. M. & R. 181. 
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convenience and welfare of society," not the convenience of 
individuals or the convenience of a class; or as held by Erie, 
C. J., 2 "the general interests of society." After having stated 
that in their opinion the motive of the defendant company in 
furnishing the information was not a sense of public duty 
but one of self interest, of a business carried on as other busi- 
nesses are, in the hope of profit, the Court put the real ques- 
tion in issue : "Is it in the interests of the community, is it for 
the welfare of society, that the protection which the law throws 
around communications made in legitimate self-defense, or 
from a bona fide sense of duty, should be extended to com- 
munications made from motives of self-interest, by persons 
who trade for profit in the characters of other people?" The 
question is answered by the Court in the negative and the 
occasion held not a priveleged one, the communication being 
made from motives of self interest and not made in the general 
interests of society and from sense of duty. 

The utility of commercial agencies of the sort of which the 
defendant company is a class seems to have been overlooked by 
the Court. That the utility of such a commercial agency is 
great can hardly be denied when we conceive the vast place 
such agencies hold in the commercial world. Neither the em- 
ployer nor the employee can well dispense with such agencies. 
The courts in America have never questioned their utility, but 
on the contrary have always recognized the great impulse which 
such agencies have given to business. The courts have, how- 
ever, held with equal consistency that their utility is dependent 
on their confidential limitations. In general the American courts 
have held that confidential communications of information to 
its customers by a commercial agency, bona fide, and without 
malice or recklessness, are privileged. 3 

Many of the American cases make the question of privilege 
depend upon the care used in the selection of agents and in 
the gathering and dissemination of the information. 4 Thus it 
is consistently held that if the information is given out publicly 
or is written on printed sheets and sent out to subscribers 
generally without regard to their interests in the parties named 
therein the communication is not privileged; 5 but if given in 
good faith on request of subscribers having a present interest 

'Whitely v. Adams, 15 C. B. (N. S.) 392. 

'Beardsley v. Tappan, 5 Batchf. 497; Eber v. Dunn, 12 Fed. 526; 
Trunell v. Scarlett, 18 Fed. 214; Ormsby v. Douglas, 37 N. Y. 477; 
State v. Lonsdale, 48 Wis. 348; King v. Patterson, 49 N. J. Law, 417; 
Billings v. Russell, 8 Boston Law Reports (N. S.), 699; Pollock v. 
Munchner, 81 Mich. 280; Mitchell v. Bradstreet, 116 Mo. 226; Brad- 
street v. Gill, 72 Texas, 115. 

4 Locke v. Bradstreet, 22 Fed. Rep. 771; Com. v. Stacey, 8 Phila. 
Rep. 617. 
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in the person and his business to whom the inqury relates, it 
is privileged. 8 

It is quite universal law that the giving of confidential com- 
munications to a principal by an agent employed to procure in- 
formation as to the solvency, credit, and standing of another, 
if given in good faith, is privileged. 6 If one merchant may 
thus employ his own private agent to seek and communicate 
such information, what legal objection can there be to a com- 
bination or union of two or more in the employment of the 
same agency? And, as a consequence, if an agent may act for 
several, he may make the pursuit of such information his oc- 
cupation, and the question before the House of Lords as to 
whether the defendant was pursuing the business for gain 
would not affect the right. 7 The question in the minds of the 
American court is not whether the informant may have a 
motive of self-gain, but rather whether or not he acts carefully 
and honestly. The greater number of such agencies in the 
United States possibly accounts for the conflict of opinion be- 
tween American and English courts. It is hard to see how- 
ever why the mere fact that an individual or a company 
realizes compensation for their information should make the 
communication of that information, under faithful and con- 
fidential limitations, not to the interest and welfare of society. 
Surely a contrary opinion can hardly be held in the light of 
present commercial conditions. 



Transfer of a Right of Action from a Vendor of Chat- 
tels to his Vendee. 

In Eshleman v. Union Stock Yard Co., 1 by a per curiam 
decision, the Court sustained the ruling of the lower court re- 
fusing recovery from the defendant, the owner of public stock- 
yards, for the death of certain cattle, due to Texas fever al- 
leged to have been contracted through negligence, in the pens 
of the defendant by cattle owned by the plaintiff's vendor and 
by them communicated to other cattle of the plaintiff which 
died. It was held that, even assuming that the defendant 
knew of the presence of "ticks" in his pens and that through 
negligence the disease had been contracted by the cattle there, 
yet no right of action for negligence could pass through the 
vendor to the plaintiff, the vendee. 



" Sunderland v. Bradstreet, 46 N. Y. 188 ; Taylor v. Church, 4 Seld. 
452. 

6 Washburn v. Cook, 3 Denio, no. 
' Ormsby v. Douglas, 37 N. Y. 477. 

*222 Pa. 20 (1908). 



